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Three weeks ago, the Committee on the Rights of the Child – the international body responsible for reviewing State compliance with the Convention on the Rights of the Child – devoted a day to discussing “Children Living in a World with AIDS.”  They pointed out that AIDS is often seen primarily as a medical problem, whereas in fact the rights of children living with AIDS are challenged in a whole range of ways.  The Committee’s prime recommendation, at the end of their discussion, was that states, programmes and agencies of the UN, and NGOs should be encouraged to adopt a children’s rights-centred approach to HIV/AIDS.

What does that mean in practice?

The big innovation, the real change brought by the CRC is in making us recognise that children have rights.  We were never accustomed to thinking of children that way:  we tended to approach them as having needs to be met.  Now, not only do children have internationally recognised human rights, but more governments have committed themselves to protecting these rights than any other set of rights.  So we have a very firm basis for approaching the way children are treated:  not as a matter of welfare or of charity, but as a matter of legal obligation, with these children as rights-holders.  That is one key element in a rights-based approach.

There is more to a rights-based approach than helping governments fulfil their commitments to children.  The government is probably not the biggest actor in the day-to-day life of the child, and as UNICEF pointed out earlier this year, in adopting a human rights approach to programming,

The well-being of children is heavily determined by what happens in the private sphere of their lives;  within their families, households and communities… A rights approach requires [us] to find effective ways of influencing outcomes for children at the family and community level, as well as through institutional and administrative arrangements of the State…

We have to stay focussed on what really makes a difference to the child’s well-being.  There is limited value in having a great Children’s Act if the rights contained in it remain inaccessible to the child.  The CRC discussion also noted that

…while governments have a primary responsibility in promoting and protecting children’s rights, experience has taught the Committee that the larger the role played by civil society, the greater the likelihood that rights will be well reflected in local and national agendas.

The involvement of different actors at various levels, to make sure that things change for the child, is another element of a rights-based approach.

Someone asked yesterday whether posing this issue as “a welfare approach versus a rights approach” was artificial.  It’s more like putting on a different pair of glasses.  Many of the activities UNICEF undertakes will and should remain the same.  The difference in a rights approach is that a) responding to the situation of children living with AIDS is not optional;  b) the range of issues to be considered is broader; and c) a rights approach can make for more powerful advocacy.

The USAID report Children on the Brink listed impacts of HIV/AIDS on families very starkly:

…loss of family members, changes in household and family structure, family dissolution, lost income, impoverishment, lost labour, forced migration, grief, stress, and reduced ability to care for other household members.

Our invitations to this meeting went further, citing increasing numbers of children living on the streets, children involved in prostitution and criminal violence, and children involved in drug abuse as consequences.  

Looking at these through a rights lens, we find

· issues which relate directly to the loss of the child’s primary caregiver;

· issues of heightened vulnerability and exposure to exploitation; and

· the need for psychosocial treatment.

You know from your own work the many problems and dilemmas that arise from children living with AIDS.  The loss of family and of primary caregivers not only puts children at a disadvantage, but often leads to their rights being violated in many different ways, all at once, as one form of vulnerability opens up another, and then 

another, putting the child into free fall.  These issues are addressed within the Convention on the Rights of the Child.

Under the CRC, children who are deprived of their family environment – temporarily or permanently – shall be entitled to special protection and assistance provided by the State.  States, that is the authorities, are to ensure alternative care for these children.  Whatever form of alternative care is made available must respect the rights of the child.  This means recognising that the child’s placement can involve abuses:  children being cared for by the extended family, or by another family, should not be used for child labour, for example.

Let me mention some of the key rights of the child.  Our efforts at prevention and care need to encompass these rights.  Those which lie at the heart of the CRC are four:  the child’s right to survival and development;  the principle of non-discrimination (on the basis of race, colour, gender, language, opinions, origin, disability, birth or any other characteristic) – in other words, that all children have the same right to develop their potential;  respect for the views of the child, that is, the child’s right to participate;  and that in all actions concerning children, the best interests of the child shall be a primary consideration.  

As well, children have a right to adequate health care, to adequate information, and to education.  They have the right to be protected against sexual exploitation, child labour and poverty.  Legislation needs to be in place to address birth registration and inheritance rights:  for instance, one of the reports in front of us notes that “In sub-Saharan Africa, when a woman’s husband dies, her property is often taken by her deceased husband’s family.”  This is an example of discrimination which, applied to the mother, can have a devastating impact on the children.

The issues of fostering, institutional care and adoption have all been addressed by the Committee on the Rights of the Child.  Institutionalisation of children has come in for particularly severe criticism: commenting on a number of State reports, the Committee has noted the high mortality rates among children in institutions, as well as numerous issues of neglect and maltreatment.  The Committee regards institutionalisation as a last resort.  Fostering and adoption are to be regulated by law and supervised by a competent body.

Forms of community-based care have not, to my knowledge, been addressed by the Committee, nor have child-headed households.  As our own knowledge and experience develops, we may want to discuss these issues with the Committee, especially the issue of support to child-headed households which, strictly speaking, appears inconsistent with the Convention.  Governments are supposed to ensure alternative care to such children, not to reinforce them in adult roles.  And yet we are finding that supported child-headed households, possibly with community supervision, may be a model form of care.

The Convention also provides that States parties shall take all appropriate measures to promote physical and psychological recovery and the social reintegration of a child victim of any form of neglect, exploitation or abuse;  torture or any other form of cruel, inhuman or degrading treatment or punishment.  As well, States parties are to take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children – this is relevant to the practice of early child marriage, which was mentioned yesterday as one of the unfortunate consequences for children living with AIDS. 

Rights-based programming doesn’t solve all the problems for us, but the rights act as a beacon.  They give us an important analytical tool and frame of reference for defining the issues.  We need to learn to see issues affecting children in rights terms, not least because this is how governments are obliged to see them.

As we discuss strategies and best practices for responding to children living with AIDS, I want to highlight five key elements for a rights-based approach.  Three of these elements are rights:  the right to non-discrimination, to participation, and the right to information.  The other two are more technical:  the importance of good data, and our use of the international reporting mechanism on the Convention on the Rights of the Child.

With regard to non-discrimination, States are to ensure the child’s rights without discrimination, and also to protect the child against discrimination on the basis of – among other things - their status.  This means that there must be no prejudice against children who have lost their caregivers to AIDS, or who are themselves HIV+…no discrimination based on actual or perceived HIV status.  Kitty Barrett’s report on South Africa says that

HIV and AIDS remains a highly stigmatised condition, and those working in AIDS service organisations have noted high levels of discrimination and human rights abuses against those both infected and affected by HIV and AIDS.  Discrimination against people both infected and affected by HIV and AIDS is experienced at a number of levels in society, from the level of denial of access to government resources, such as social welfare and health care services, right down to the community level.  Children are frequently denied access to children’s homes, pre-schools and other educational institutions on the basis of their HIV status or perceived HIV status, and children whose parents have died of AIDS may find themselves the subject of such discrimination.  An important part of securing rights for children orphaned by AIDS will be to ensure that the concept of non-discrimination is firmly entrenched, not only in all legislation and policies affecting the rights of children, but also in the values of communities and persons interacting with such children.

This, second part – changing the values of communities and persons – is likely to be a bigger challenge than changing legislation and policies.  

Non-discrimination means that we need to be careful about labelling – we need to avoid singling out children affected by HIV/AIDS in a way that ignores similar problems faced by other children.  This was an important point made in the Committee’s discussion:  orphan care strategies must apply to all orphans.  Whatever approach is adopted should be non-discriminatory.  You know from your work that there are also strong practical reasons not to appear to favour children who have lost their caregivers to AIDS:  they risk becoming targets of resentment.

Children have the right to express their opinions and to have their opinions taken into account in the development of care strategies.  Thus, children themselves should play an active role in designing and implementing programmes.  This is not an easy proposition in practice;  it is also not the way we have been accustomed to doing things.  But in addition to this being their right, there is an important practical aspect of involving beneficiaries in programming decisions – the programmes are more likely to respond to the real needs.

Thirdly, the child has a right of access to appropriate information – especially information aimed at the promotion of his or her social, spiritual and moral well-being and physical and mental health.  This means the child has the right of information about AIDS, about prevention, and about the rights of children living with HIV/AIDS.  This right is closely linked to children as participants:  information is a way of empowering children to protect themselves;  to have a role in their own protection.

A fourth element in our rights-based approach is the importance of good data.  We talk about the importance of mainstreaming, of integrated strategies – bringing orphans and child-headed households within national efforts, of basic services reaching the vulnerable.  But those orphans and child-headed households are left out of so many things.  The policy is to “make children in difficult circumstances visible and make them count”:  to do that, we need good, disaggregated data to know who they are, to look at underlying reasons for their vulnerability.  The most vulnerable children mustn’t be invisible in data-gathering.  One of our friends said yesterday that if no one’s watching, if no one’s monitoring, those in charge will just relax.

Finally, my fifth and last point is the need to use the existing international reporting and review mechanism.  Dr. Peter Piot of UNAIDS pointed out recently that this process, of states reporting to the Committee on the Rights of the Child, “provides an ideal opportunity for all partners at the national level to assess progress in prevention and care, and to ma out future courses of action.”  To use this mechanism at the national level, the state report and the Committee’s comments need to be made available in local languages;  and, of course, civil society actors should have had the possibility of making their views known to the Committee.

Before closing I want to draw attention to one other aspect of the Convention.  Many speakers have referred to the onerous resource implications of protecting and assisting children living with HIV/AIDS.  Under the Convention, however, governments have a call on other governments in this regard.
  They, and we, should not hesitate to make that call.    

� Art 4 CRC states:  States Parties shall undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the present Convention.  With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.  (emphasis added).  In several articles of the Convention, States “undertake to promote and encourage international co-operation…Particular account shall be taken of the needs of developing countries.” 





